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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-

aRgd &g die Wl Yob, G Yob T4 AR AR ArafdieRor & 20, g dved
BINTCH FHHTSUS, HHTON TR, IEHAGIEIG—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the.
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order app€

less, Rs.5000/- where the amount of service tax & interest demanded & penalty le
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the ang
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.
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2, One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall hot apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute. ey,
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ORDER IN APPEAL

M/s. Zaptech Solution, 14, Sigma-I Corporate, B/h. Rajpath Club,
Bodakdev, Ahmedabad (hereinafter referred to as the ‘appellants’) have filed
the present appeal against the * Order-in-Original number GST-
06/Refund/39/AC/KMM/Zaptech/2017-18 dated 05.03.2018 (hereinafter
referred to as 'impugned order’) passed by the Assistant Commissioner,
CGST, Division-VI, Ahmedabad-North (hereinafter referred to as
‘adjudicating authority’);

2. The facts of the case, in brief, are that the appellants had filed a
refund Iclaim amounting to ¥2,52,737/- for the period from October 2016 to
December 2016 under Notification number 27/2012-CE(NT), dated
18.06.2012 in respect of Service Tax paid on input(s) services (specified
services) used in output services/goods exported without payment of Service

Tax. 2

3. During scrutiny of the claim, the adjudicating authority had found that
the appellants had filed the claim on 03.10.2017 and therefore, an amount of
<6,53,566/- cannot be considered as export turnover of the service in term
of clause of sub-rule 5 being time barred. Further, it was seen that the CITI
Bank advice, submitted by the appellants, has mentioned as “THIS IS AN
ADVICE AND NOT TO BE CONSTRUED AS AN FIRC”. Thus, the adjudicating
authority being dissatisfied by the documents submitted by the appellants,
rejected the entire refund claim of ¥2,52,737/- vide the above mentioned

impugned order.

4. Being aggrieved with the impugnec; order the appellants have preferred
the present appeals. The appellants have submitted that the adjudicating
authority has rejected the claim without issuing any show cause notice and
without providing any opportunity of being heard. They claimed that the
adjudicating authority has rejected the bank advice submitted by the
appellants. The said bank advice clearly states that the appellants had
received the foreign currency in lieu of export of software consultancy. The
appellants further alleged that the adjudicating authority has ignored the fact
that the refund for quarter 1 (from 01.04.2016 to 30.06.2016) of the
appellants was already sanctioned by accepting the payment advice as valid
proof of inward certificate. They further _argued that even if the adjudicating
authority has not accepted Corporation Bank payment being time barred and
non submission of FIRC, the appellants are eligible for the refund émounting

rejected and same should be sanctioned to them and requested to sgf

the impugned order.
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5. Personal hearing in the matter was granted and held on 26.06.2018.
Shri Shri Sandip Gupta, Chartered Accountant, appeared before me on behalf
of the appellants and reiterated the contents of appeal memo and requested
to allow the refund claim. Shri Gupta informed me that CITI bank had issued
advice and HDFC bank had issued FIRC but the entire refund was rejected

without verifying the available FIRCs.

6. I have carefully gone through the facts of the case on records,
_grounds of appeal in the Appeal Memorandum and oral submissions made by

the appellants at the time of personal hearing.

7 Regarding the issue that the appellants were not given any opportunity
to present their case properly as per the principle of natural justice as no
show cause ndtices were issued to them nor they were heard in person; I
consider that the Adjudication proceedings shall be conducted by observing
principles of natural justice. The principles of natural justice must be followed
by the authorities at all levels in all proceedings under the Act or Rules and
the order paésed in violation of the principles of natural justice is liable to be
set aside by Appellate Authority. Naturalr justice is the essence of fair
adjudication, deeply rooted in tradition and conscience, to be ranked as
fundamental. The purpose of following the principles of natural justice is the
prevention of miscarriage of justice. Natural justice has certain cardinal
principles, which must be followed in every proceeding. Judicial and quasi-
judicial authorities should exercise their powers fairly, reasonably and
impartially in a just manner and they should not decide a matter on the basis
of an enquiry unknown to the party, but should decide on the basis of
material and evidence on record. Their decisions should not be biased,
arbitrary or based on mere conjectures and surmises. The first and foremost
principle is what is commonly known as audi alteram partem rule. It says
that no one should be condemned unheard. The orders passed by the
authorities should give reason for arriving at any conclusion showing proper
application of mind. Violation of either 61’ them could in the given facts and
circumstances of the case, vitiate the order itself. The Supreme Court in the
case of S.N. Mukherjee vs Union of India [(1990) 4 SCC 594], while referring
to the practice adopted and insistence placed by the Courts in United States,
emphasized the importance of recording of reasons for decisions by the
administrative authorities and tribunals. It said “administrative process will
best be vindicated by clarity in its exercise”. The Hon’ble Supreme Court has
further elaborated the legal position in the case of Siemens Engineering and
Manufacturing Co. of India Ltd. v. Union of India and Anr. [AIR 1976 SC

1785], as underj

b If courts of law are to be replaced by administrative

-------

authorities and tribunals, as indeed, in some kinds of cases, with
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.the proliferation of Administrative Law, they may have té be so
replaced, it is essential that administrative authoritieé and
tribunals should accord fair and proper hearing to the persons
sought to be affected by their orders and give sufficiently clear
and explicit reasons in support of the orders made by them.
Then alone administrative authorities and tribunals exercising
quasi-judicial function will be able to justify their existence and
carry credibility with the people by inspiring confidence in the
adjudicatory process. The rule requiring reasons to be given in
support of an order is, like the principle of audi alteram partem,
a basic principle of natural justice which must inform every
quasi-judicial process and this rule must be observed in its
proper spirit and mere pretence of compliance with it would not

"
.

-

satisfy the requirement of law. ...

The adjudicating authority should, therefore, bear in mind that no material
should be relied in the adjudication order to support a finding against the
interests of the party unless the party has been given an opportunity to rebut
that material. Whenever an order is struck down as invalid being in violation
of principles of natural justice, there is no final decision of the case and fresh
proceedings are left upon. All that is done is to vacate the order assailed by

virtue of its inherent defect, but the proceedings are not terminated.

8. Now, coming to the main issue, I find that the ciaim‘ has been rejected
by the adjudicating authority for non-submission of FIRCs and time bar as
certain part of the claim is delayed by gne day. The appellants argued that
they had submitted FIRCs issued by HDFC Sank before the adjudicating
authority pertaining to the refund amount of ¥59,581/-. However, I find no
mention of submission of FIRCs in the impugned order. Further, regarding
the submission of Bank Advice, the Notification number 27/2012—CE (NT),
dated 18.06.2012 has mentioned that BRC should be produced as a proof of
realization of export proceeds. However, in the judgment of Apotex Research
Pvt Ltd & Ors. (2014-TIOL-1836-CESTAT-BANG), it has been pronounced
that the exporter has to establish that consideration in foreign currency has
been received in respect of invoices raised by him. The CBEC has further
clarified the issue vide Circular number 112/06/2009-ST dated 12.03.2009 in
terms of refund of Service Tax paid on specified services used for export of

goods. The Board has clarified that in cases where banks do not issue FIRC

for the reason that payments are received by cheque, refund may be allowed
on the basis of duly certified bank statement. Thus, I consider that no such
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currency. The only issue he had was non submission of FIRC. Further, I come
to know, by the appellants, that the refund for 1% quarter i.e. April 2016 to
June 2016 was already granted to them by accepting the payment advice
(instead of FIRC) as valid proof of inward certificate. So, it is not understood
by me as to what situation prevailed now which restricted the adjudicating
authority to accept the payment advice for the 3™ quarter. The adjudicating
authority should have mentioned the said situation elaborately in the

impugned order.

9. In view of the above, I remand back the case to the adjudicating
authority and proclaim that the claim needs to be judiciously verified in view
of the clarification issued by the Board vide Circular number 112/06/2009-ST
dated 12.03.2009. The adjudicating authority should accept the payment
advice issued by the CITI Bank and verify the same along with the FIRCs
issued by the HDFC Bank. While deciding the case, the adjudicating authority
should follow the principles of natural justice as discuséed by me in
paragraph 7 above. The adjudicating authority should also check the .
applicability of the payment advice and FIRC in the refund claim. He must
record the reasons very clearly as to why the payment advice and FIRC
should/ not be considered in the process of sanction of the said claim. The
appellants are also directed to provide all possible assistance to the
adjudicating authority in relation to the above mentioned claim. The appeal is

disposed off in terms of the discussion held above.

10. 3fddr G@RT gof 1 I el &l RAYeRT 3Ted aiF & fBFar arar &

10. The appeals filed by the appellant stand disposed off in above terms.
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CENTRAL TAX, AHMEDABAD.
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To,

M/s. Zaptech Solution,

14, Sigma-I Corporate,

B/h. Rajpath Club, Bodakdev,
Ahmeqlabad

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner, Central Tax, Ahmedabad-North.

3) The Dy./Asstt. Commissioner, Central Tax, Division-VI, Ahmedabad-
North.

4) The Asstt. Commissioner (Systems), Central Tax Hq, Ahmedabad-North.

\/QJ/G.uard File. -
. 6) P. A. File.
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